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Construction
Building Information Modelling - A Step Forward
There is a problem facing the public sector
with regard to construction procurement; it is
significantly lagging behind the private sector
in the adoption of practices such as Project
Bank Accounts (PBAs) and Business
Information Modelling (BIM) which are
designed to remove waste and improve
efficiency, leading to substantial time and cost
savings. Despite the evident benefits of
implementing such practices, the survey of
clients conducted for Building’s Client
Intelligence White Paper found that only 6%
of public clients use PBAs compared to 24%
of private clients, and the number of public
and private clients using BIM was 15% and
33% respectively.1
There have been concerns over the cost of
BIM, as reported in the NBS National BIM
Report 2012 and a fear within the public
sector that the adoption of BIM to reduce
construction costs would result in the
deterioration of quality of buildings they
procure. However, the UK’s 7th largest
consultant Capita Symonds has already
completed projects using the process, with
design director Andrew Pryke recognising an
initial upfront cost, but “confident” that the
investment would pay off in the long term.2
Capita states that BIM transforms the way
buildings are being designed, enabling project
teams to develop and construct schemes
more quickly and efficiently than ever before.
Their reliance on the process is an evident
commodity – completing the construction of
the £7.5m St Silas School project in Blackburn
in just 8 weeks.3 Capita Symonds is making
the move towards BIM long before the
government target of using BIM for all public
projects by 2016; yet more evidence of the
private sector championing BIM.
This target, to require ‘full collaborative 3D
BIM as a minimum by 2016’ was published
by the Cabinet Office in their Construction
Strategy (May 2011). The SBCC published a
public sector supplement for use in Scotland
(Nov 2011)4 which set out suggested
amendments to the standard building
contract, design and build contract, minor
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works building contracts and Measured Term
Contract. In relation to BIM, the main contract
amendments are to be inclusive of ‘any
agreed Building Information Modelling
protocol’ as a contract document. There is
currently no standard BIM protocol in place,
but it is suggested that certain matters should
be considered in the protocol including a clear
definition of the responsibilities of the team
members and details of which models are to
be created, by whom and timescales.5
The Scottish Government approach to BIM
is stated in their review of construction
procurement across the public sector, which
amongst other things, seeks to ensure the
construction sector makes best use of new
and emerging technology such as BIM. The
Scottish Government has spurred progress
by launching on 3 October 2012 a root and
branch review of the way Scotland’s public
construction contracts are awarded. The
review will address the use of cutting edge
design and technology, energy efficient
techniques, materials and eco friendly
construction methods. The cabinet secretary
for Infrastructure and Capital Investment, Alex
Neil, intends to further reform public
procurement in order to improve Scottish
businesses access to contract opportunities.
The Sustainable Procurement Bill has as its
aim to ensure all public bodies in Scotland
adopt a standard protocol for procurement
processes that are friendly to Scottish
businesses.
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Project Bank Accounts
This term is used to describe a payment mechanism
which is grafted on to a standard form under which
both Contractor and Sub Contractor get paid at the
same time. Instead of paying a certified sum to the
Contractor, the Employer makes a payment to the
account, being held in trust for the main suppliers,
therefore prompt payment is assured. To create it, a
Trust Deed, a Bank Mandate and appropriate
amendments to the main and Sub Contracts are
required. The OGC has promoted the use of PBAs
and Escrow accounts to address the problem of poor
payment practices within the construction industry.
JCT has a form of PBA which operates on the basis
that payment into the account discharges the debt
due to the Contractor and constitutes the trust fund.
The supply chain is protected from the insolvency of
the Main Contractor since the monies are ring fenced.
It is therefore a payment mechanism and does not
protect against the problem of client insolvency. It is
understood that SBCC are considering the
introduction of a PBA form for use in Scotland.

Integrated Project Insurance (IPI)
There are various initiatives in the Government
Construction Strategy, including Integrated Project
Insurance (IPI) which focuses on the streamlining of
procurement to remove waste for both the supplier
and the client. This new form of project insurance
acts as a catalyst to render the construction industry
more efficient and cost effective.
The concept is that the client appoints an Integrated
Project Team (IPT) to deliver the project. The project
will be delivered under a new form of insurance that
covers cost overruns up to an agreed liability cap.
The project cost plan is agreed with the assurance
team overseeing and reporting back to the Insurer on
key project risks and the level of integration achieved
by the Team. The Team work to devise a preferred
solution that will deliver the outcome defined by the
client with savings against existing cost benchmarks.

Projects suitable for IPI are those involving negotiated
construction “target” costs, incorporating “gain share”
and “pain share”. All of the parties will be insured so
there will be no rights of subrogation. The IPT will be
free of any blame culture. Gain share is determined
by how successfully the project objectives are
delivered, with shares predetermined. Team “pain
share” equates to the excess under the financial loss
insurance so each party’s loss is limited to a
predetermined share.
Benefits of IPI include the elimination of:



Joint and several liability.



Defence of contract documentation.



Collateral Warranties.



Blame culture between parties.



Retrospective forensic investigations for litigation
purposes.



Inadequate or inappropriate insurance policies in
the supply chain.

For further information, see Griffiths & Armour’s
website - click here.

Case Summaries
Working Environments Ltd v Greencoat Construction Ltd, April 2012
WE were an M&E subcontractor engaged by
Greencoat. Greencoat issued a withholding notice in
response to one of WE’s interim applications. WE
went to adjudication on this and other issues. They
did so before the final date for payment of that
application. Greencoat argued that the adjudicator
had no jurisdiction as a dispute did not crystallise until
the final date for payment accrued. During the
adjudication, Greencoat (i) sought to withdraw its
jurisdictional challenge; and (ii) submitted an updated
version of its withholding notice which included a requantification of the original items and additional
items. The adjudicator held he was entitled to
adjudicate even though the final date had not arrived.
He also included in his award the additional items in
the updated withholding notice. Enforcement
proceedings ensued by WE. The court said:
1.
2.
3.

4.

A defending party could not withdraw a
defence already put forward;
It was illogical to say there could not be a
dispute until and after payment was due;
Re-quantification of the original items was ok –
it did not take them out of the scope of the
referred dispute. Whether it would is a matter
of degree and reason; and
The previously un-quantified liquidated
damages, now assessed in the updated
withholding could be considered by the
adjudicator but the additional items could not.

The court held that there was no reason why the
good part of the adjudicator’s decision should not be
enforced. The judge did so by severing it from that
relating to the additional items. On the severance
point, the judge relied on comments made by the
court in Cantillon v Urvasco [2008] – “[i]f the
[adjudicator’s] decision properly addresses more than
one dispute or difference, a successful jurisdictional
challenge on that part of the decision which deals
with one such dispute or difference will not undermine
the validity and enforceability of that part of the
decision which deals with the others.”
However, “where there is a decision on one dispute
or difference, and the adjudicator acts, materially, in
excess of jurisdiction or in breach of the rules of
natural justice, the decision will not be enforced by
the court.”

Pihl UK Ltd v Ramboll UK Ltd, August 2012
This was an enforcement action by Pihl following an
adjudication in which RUL was found due to repay to
them an overpayment of fees for providing
engineering design services during a construction
contract.
RUL’s tendered fee proposal was “based upon
staged delivery of our work” to be calculated in
accordance with the outturn project construction cost
(“OPCC”). RUL instead issued monthly applications.
Payment of one of these was not made. RUL
suspended work and went to adjudication. Pihl paid
without the adjudication taking place.
Payment disputes continued and a second
adjudication ensued. One of RUL’s requests was for
the adjudicator to ascertain current OPCC and to
award a sum in respect of an outstanding invoice.
The adjudicator said that RUL were not entitled to
monthly payments. Payment was to be staged based
on the previously agreed increased OPCC of £21.6m.
The adjudicator was unable to ascertain the OPCC at
that time and he did not consider it an implied term of
contract that Pihl were to advise RUL of this. This
would come out in the wash at the end of the project.
RUL were not entitled to further payment until the

next stage was reached.
This decision caused Pihl to review all of its payments
to RUL. Based on stage payments and an OPCC of
£21.6m, a substantial overpayment had been made
to RUL. Cue the third adjudication to recover this
overpayment.
RUL relied on waiver on the grounds that Pihl had
made voluntary monthly payments and that Pihl did
not disclose sufficient information to enable RUL to
calculate the current OPCC. Without knowing the
OPCC, how is the adjudicator meant to calculate the
amount of overpayment?
The third adjudicator found in favour of Pihl on the
basis that they applied the agreed contractual
payment mechanism. Repetition was due in line with
Pihl’s formula.

In court, RUL said the third adjudicator’s decision was
invalid on the grounds of a breach of natural justice
as the adjudicator failed to explain:

 It is not open to a losing party to refuse
compliance with an adjudicator’s award on the
basis that it is wrong in fact or law;

 the legal source of obligation to repay; and

 The court should resist the temptation to ask
whether the adjudicator’s decision is correct;

 the basis upon which the overpayment sum was
calculated.
Suffice to say that the court did not find favour with
RUL’s position. It held that:

 The adjudicator found the source of the obligation
to repay in the overpayment itself and calculated
the overpayment in a manner wholly consistent
with the decision in the second adjudication.

 An adjudicator is not expected to demonstrate
the same quality of decision as a judge;

Water Lilly Construction v G. P. C. Mackay and D.M.W. Developments Ltd,
July 2012
This is a payment case in the TCC brought by the
Contractor (WLC) against the Developer, D. M. W.
and Mr Mackay, the owner of one of three adjacent
high specification houses of similar design recently
completed in London. There were numerous defects
and heads of claim and the decision is lengthy. The
parties had participated in what the judge referred to
as “full bloodied conflict” incurring upwards of £9
million pounds in litigation costs.
The contract used was the JCT Standard Form of
Building Contract 1998 Private Without Quantities.
The TCC Judge, Mr Justice Akenhead made a careful
analysis of the causes of delay and major defects,
extension of time and quantum. The topics of global
claims and concurrent delays were examined
comprehensively with helpful reference to the Scots
Law position where it differs from that in England.
Different approaches were adopted by each party on
delay analysis. There were difficulties for the delay
experts as there was no usable contemporaneous
programme for a considerable part of the project. The
judge preferred the objective approach used by the
Contractor’s expert over the subjective one used by
the Employer. The judge held that:



The Contractor’s delay expert proceeded
logically and conventionally by establishing
critical delay by reference to the logical
sequence of events which marked the longest
path through the project. The “Weighted
Significance Matrix” used by the Defendants
was considered worthless and self fulfilling.



The Contractor’s architect expert was well
researched, pragmatic and open, which was
preferred.



The Contractor’s quantum expert was pragmatic and down to earth, while the Defendant’s
expert endorsed a totally artificial calculation to
demonstrate that WCL had recovered all its
preliminaries costs.

The case provides a very useful commentary on the
whole project from start to finish, where design
should sit in the context of the project and the consequence of the failure to complete design
timeously.

Control of Asbestos Regulations 2012
be made based on experience of similar
past tasks or published guidance.
By April 2015, all workers doing NNLW
must be under health surveillance and be
seen by a doctor at once every three
years.
Workers who are already under health
surveillance for licensed work need not
have another medical examination for
NNLW, but medicals for NNLW are not
acceptable for those doing licensed work.

The Control of Asbestos Regulations
2012 came into force in April, introducing
a new category of notifiable nonlicensable work (“NNLW”).
Any work which falls into this category
attracts additional obligations for anyone
who owns, occupies, manages or
otherwise has responsibilities for
maintenance and repair of buildings that
may contain asbestos.

There are no changes to the type of work
that is licensable, but now consideration
has to be given to whether any nonlicensed work is notifiable.
This assessment depends on the risk of
fibre release and in particular the type of
work, the type of material that will be
worked on and its condition.
Guidance is available on the HSE website
- click here.
Laura Irvine lji@bto.co.uk

This change comes on the back of
c onc e rn s
whic h
t he
E u rop ea n
Commission had about exemption in the
UK of some lower risk work from the
requirement of notification, medical
monitoring and record keeping.

Update
Health & Safety
In Health and Safety new
rules will be introduced in
April 2013 to exempt
lower risk businesses
from regular HSE
inspections.
Construction is seen as a
higher risk area and will
not be exempt.
Under the Health and
Safety (Fees)
Regulations 2012 those
who breach Health and
Safety laws are liable for
HSE’s related costs
including those for
inspection, investigation
and enforcement.
The HSE Fee For
Intervention (FFI) regime
came into effect on 1
October 2012. The FFI
hourly rate is £124.
Detailed guidance has
been published which is
available on the HSE
website - click here.
bto News
Please visit the news
section of our website for
our latest article - HSE
Introducing Charges for
Carrying out
Investigations.

There is now a requirement to keep
written records in relation to NNLW, which
must be notified to the relevant authority
with a list of workers on the job, plus the
level of likely exposure of those workers to
asbestos.
Air monitoring is not required on every job
if an estimate of degree of exposure can
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