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North of the Border: Reform of the civil
court

The changes to Scotland's civil court system have taken effect - what exactly do they entail
and how Is the transitlon golng?

In September 2015, changes to Scotland’s Civil court system under the Cowrts Reform (Scotiand)
Act 2014 commenced. A significant change was that the exclusive Jurlsdiction of the sheriff courts
Increased from £5000 to£100,000.

Aspeclallst All-5cotland Sherlff Personal Injurles Court at Edinburgh was Introduced, giving
parties the optlon to Utlgate persenal Injurles actlons In the new court, where [ury trial Is
avallable, or at their local sherff court. with new Simple Procedure and a compulsory Pre-Action
Protocol stlll to come.

Volumes and remit

There was a rush to ralse Court of Session actlons worth under £100,000 just before the change,
but attempts by defenders to have those cases remitted to the sherlff court were unsuccessful

| Wakeford v Advocate General for Scotiand). The Court of Sesslon rolls for personal Injury cases
are now much shorter, Indicating a considerable downturn In business - one of the stated aims of
the refarms.

RELATED ARTICLES SPIC has seen a large number of new cases but pursuers are also still

M Morth of the Border: A cure for
prescription?

ralsing persenal Injurles actions In local sherlff courts, In particular those
represented by solicitors without a base In Edinburgh.

W Morth of the Border: To decree or Sanctlon for counsel

not to decree

B Post magazine - 29 October 2015

In a Court of Sesslon actlon, It 15 necessary to Instruct counsel but a sheriff
Court action may be run by a solichor alone. The recovery of counsel’s
fees In the sheriff court requires a motion for sanction. The court shall

M Morth of the Border: Time for an

update

grant sanctlon If reasonable, considering difficulty or complexity, or

Issues of Importance or value. The court must consider equallty of arms

and other relevant factors. It was hoped that less use of counsel would
5ee 3 reductlon In Costs In SPIC cases.

There have been three reported SPIC decislons on Sancrion: Dow v MED Croiia, V iy ME&ED (Leisure)
and cumming v S5E.



Each decisien turns on Its own facts and circumstances but taken together, the decislons point
away from concluding 8 monetary value at which sanctlon will be granted.

Anxiety regarding further future potential asbestos-related lliness {Cwmming) Justified sanction
where settlement was under £10,000. The annual Income of the pursuer may be compared to the
settlement sum In considering value and the prospect of redundancy In relation to Importance

{Dow).

In ¥, while disputed Issues of duty, foreseeabliity and causation were of moderate complexity
and could be dealt with by a competent sellicitor, sanction was granted due to the nature of the
Injury and Issues relating to taking evidence from the child (aged 10) at proof.

Equallty of arms Is llkely to be significant only If a party obtalned an unfalr advantage by
Instructing counsel (1.

The question of whether sollcitors who hold themselves out as personal Injury speciallsts should
require Input from counsel was explored In cumming, but the court concluded that the decision
by the pursuer's sollCItors o Invelve counsel was reasonable and so granted sanction. The court
agreed that asbestos Utigation Is an Increasingly speclallst area.

Although each of the decisions so far has been based on its own facts, none have refused
sanctlon for counsel, which would tend to indicate a general willingness on the part of SPIC to
sanction counsel In a variety of different siuations. It looks Ukely more of the same can be

expected.

It 15 still early days and the civil court system In Scotland remains In transition. The new All-
Scotland SPIC has successfully reduced volumes In the Court of Sesslon, but the declslons so far
regarding sanction for counselwould not tend to Indicate that the hoped-for cost savings can be
anticipated In all cases.
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